


PROBATE LAW JOURNAL OF OHIO 

cially in the context of the appreciation in the value of 
one spouse's business interest or the appreciation on an 
investment account over which one spouse has the deci­
sion-making control. 

If a spouse owns a business prior to the marriage, is 
the only shareholder, works in the business forty hours 
per week, and is solely responsible for all executive 
decisions, the court will likely find the increase in the 
value of the business during the parties' marriage to be 
"marital." The issue becomes more complex, however, 
in a divorce proceeding involving a large, closely held 
business with a management committee, and the sole 
shareholder is not in complete control of the executive 
decision-making. Such a fact pattern raises a different 
question with respect to the "labor" issue. The efforts 
or labor of the shareholder spouse may very well not 
be responsible for the increase in value of the business 
during the marriage. In such cases, the court may look 
to whether or not the shareholder-spouse has been fairly 
compensated by the business for his or her efforts.5 Ad­
ditionally, if a business is owned exclusively by family 
members, and more than one fan1ily member is involved 
in its operation, the court may take a hybrid position, al­
locating to the shareholder-spouse a pro rata percentage 
of the increase in value occurring during the marriage, 
the calculation of which percentage will be based upon 
the total number ofinvolved family members. While this 
formula will almost never reflect the true contributions 
ofeach ofthe members, it will almost always provide the 
court with an easy exit strategy that is arguably within a 
range offaimess, at least from the court's perspective. 

Whether a business or investment account is at the 
core of the controversy, in today's digital world, the re­
ality is that we need not work forty, thirty, twenty or 
even ten hours per week to be in control of the execu­
tive decision-making that might result in the increase in 
value of an asset. Indeed, a single keystroke once per 
year may be sufficient to cause the reinvestment of divi­
dends and, therefore, increase the value of the account. 
Does this type of decision-making rise to the level of 
"labor" within the purview of R.C. § 3105.171? Some 
courts say, "yes," and some cow1s say, "no."6 

Is a Dollar ReaDy a Dollar in the
 
World of Divorce?
 

Unless an asset is to be promptly sold as a term of 
the property division award, the domestic relations court 
need not take into account the costs of a hypothetical 
sale, even if the spouse who is awarded the asset actu­
ally plans to sell it. 7 The court also need not consider 
the tax consequences of a hypothetical sale, sllch as any 
capital gains tax. The court must only take into account 

the actual tax consequences of the property division on 
the respective awards to be made to each spouse.8 The 
significance of this, for purposes of the division ofprop­
erty in divorce, is that a dollar of cash, a dollar of value 
in the equity of a closely held business, a dollar of cash 
value in a life insurance policy, and a dollar of value in 
a qualified retirement plan are simply not all the same. 
Despite this fact, the court need not sort out an effective 
tax strategy in its decision. 

While this reality may help resolve matters due to 
predictability, the fiction that all dollars are equal, irre­
spective of the type of asset, allows the court to ignore 
practical asset values and tax consequences, and leads to 
an oversimplified resolution by grouping assets of like 
kind and then dividing them. An extreme example of 
this approach results whenone spouse is a participant in 
a public retirement plan, such as STRS or PERS, each of 
which is funded, and the other spouse is employed in the 
private sector, contributing to Social Security. Although 
Social Security is not an asset subject to division in a di­
vorce proceeding, but rather, is only a future promise by 
the government to pay, the Ohio Supreme Court case of 
Neville v. Neville,9 and its progeny, require that the pres­
entvalue ofthe anticipated future Social Security benefit 
be determined, and that this "value" be included in the 
calculation of the marital estate, offsetting the present 
value of the other spouse's public retirement plan. 

" .. .And, besides, I never thought that 
we'd be getting divorced." 

The standard of proofgenerally required with respect 
to all domestic relations issues is a "preponderance of 
the evidence,"IO This standard, therefore, applies to the 
issues of separate property, unless the property is alleged 
to have been a "gift" to only one spouse. Under R.c. 
§ 31 05.171 (A)(6Xa)(vii), a spouse who is attempting to 
advance the "gift" argument must prove by "clear and 
convincing evidence," that the transfer of property was 
a gift. Just as it is in the area of estate plarming, all 
elements of a completed gift must be present to prove 
the gift in a divorce matter. II Therein, however, lies the 
dilemma. If, for example, one spouse transfers his or her 
separate property to the other spouse during the mar­
riage, whether it be for estate planning purposes, asset 
protection strategies, or tax reasons, does the property 
then become the marital property of both spouses, or, 
perhaps, even the separate property of the transferee 
spouse? Clients must be made aware that the domestic 
relations court may not be sympathetic to an argument 
that a transfer was a completed gift in one context, but 
should not be considered a completed gift in another. 
The court will not likely be sympathetic to, "I only trans­
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stein v. Millstein, 2002-0hio-4783, 2002 WL 3lO31676 
(Ohio Ct. App. 8th Dist. Cuyahoga County 2002), clearly 
holds, the general rule in the Eighth Appellate District 
is that antenuptial agreements are, in fact, deSigned to 
be unfair, and the fact they are· does not make them any 
less valid. Now that Gross is more than twenty years 
old, however, some courts are reluctant to endorse a re­
sult that provides the non-monied spouse of a very long­
term marriage with little or no property, whatsoever, due 
to the tenns of an antenuptial agreement. In such cases, 
the court may, in fact, find the antenuptial agreement to 
be valid but still make a distributive award of separate 
property to supplement, or in lieu of, an award of mari­
tal property. The court clearly has the authority to do so 
under the statute, as it even has the discretion to make a 
distributive award simply to achieve equity.20 The court 
may also fashion a substantial spousal support award, 
since spousal support provisions in antenuptial agree­
ments are always subject to review and modification by 
the court. 

In Ohio, unlike many other states, antenuptial agree­
ments may not be modified after the parties' marriage. 
Since the consideration for an antenuptial agreement 
is the marriage itself, it is generally viewed that there 
can be no consideration for a modification of the agree­
ment after the parties have married. Further, post-marital 
contracts altering marital relations are governed by R.C. 
§ 3103.05 and R.C. § 3103.06, which require the imme­
diate separation of the parties to be enforceable. One 
possible solution to the problem of lack of modifiability 
may be to consider cauing the agreement be governed by 
the laws of a state that permits post-nuptial agreements. 

An area of pre-divorce planning that may be consid­
ered an option after the date of the marriage is that of 
transferring assets to the next generation by way of cus­
todial accounts, irrevocable transfers to children, lim­
ited liability companies and family limited partnerships. 
Transfers to children are generally not included in the 
marital estate; however, since the marital estate may be 
reduced as a result of such transfers, the timing may be 
questioned and the validity challenged as a conveyance 
intended to defraud the non-monied spouse of an inter­
est in property that would otherwise have been marital. 
Likewise, the timing and validity of transfers into trusts 
may be challenged, and assets will not be protected from 
a division of property award transferring them into an 
inter vivos trust. 

It is desirable that all estate planning be completed 
well before the commencement of a divorce. If the cli­
ent, however, informs you that his or her spouse has al­
ready commenced a divorce proceeding, it may be too 
late to make any modifications to the client's estate plan 

until the divorce has concluded. In fact, the other spouse 
may have obtained from the court an ex parte temporary 
restraining order prohibiting the modification or elimi­
nation of any estate planning already in place. The at­
torney needs to ask the client and check the domestic 
relations docket to determine the status of these issues. 
The client must be made aware that, even without a tem­
porary restraining order, he or she may never eliminate a 
spouse from health insurance coverage during a divorce 
proceeding, as this is absolutely prohibited by statute.21 

Once a divorce proceeding has commenced, the effect 
ofthe death of one of the spouses depends upon timing, 
as well. If the case is pending and has not proceeded to 
final hearing, the domestic relations court loses jurisdic­
tion over the parties and property, and the probate court 
gains jurisdiction. The divorce case is closed, and any 
temporary restraining orders are dissolved. If, however, 
the divorce case has already proceeded to final hearing, 
it has been heard and submitted to the court, and the par­
ties are simply waiting for the court's decision or judg­
ment entry of divorce, the death of a spouse in the in­
terim does not terminate the divorce case. The domestic 
relations court retains jurisdiction and proceeds to issue 
its final order, which is enforceable to the extent appli­
cable and possible. In either event, the proper notice of 
the death of a party to be filed by counsel in the domes­
tic relations court is the "Suggestion of Death Upon the 
Record." 

Other Pre-Decree
 
Planning Considerations
 

If a client anticipates the likelihood of a termination 
of his or her marriage, there are some other simple, but 
effective and sometimes critical, items the client should 
consider, in addition to estate planning, maintaining 
separate assets as verifiably separate and creating a pa­
per trail for purposes of tracing. Before the filing of a 
divorce complaint, the client should obtain credit in his 
or her sole name, if not already held. The client should 
anticipate that joint credit cards will either be cancelled 
or that the further use of joint credit cards, or the credit 
card of the other spouse, will be prohibited by tempo­
rary restraining order. In fact, even if a party has not 
requested such an order, courts in some counties may 
automatically issue mutual temporary restraining orders 
prohibiting either party from incurring debt upon the 
credit of the other or for which the other may be held 
liable.22 Further, it is important for the client to have es­
tablished a credit history to assist in post-divorce acqui­
sitions and loans. 

The client should be made aware that a spouse who 
has been married for at least ten years is currently en­
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